how to win beat California Evidence Code section 1108
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Once the evidence qualifi.es under section 1108, the only grounds for excluding it are under Evidence Code section 352 and due process.

http://www.sdap.org/downloads/research/criminal/edsjg16.pdf
There are three cases that have found admission of section 1108 evidence to be an
abuse of discretion. In People v. Harris (1998) 60 Cal.App.4th 727, evidence of a prior
violent rape was inadmissible to prove sex with one who could not consent. (Id. at p. 740.)
In People v. Jandres (2014) 226 Cal.App.4th 340, evidence of an attempt to annoy a child
and kidnap her from her home was not relevant to the charge of raping an adult. (I d. at pp.
8 

 Stoll evidence
In People v. Stoll (1989) 49 Cal.3d 1136, the defendant was charged with child
molestation. He sought to call a psychologist who had performed tests on him. Based on
the tests and his interviews with the defendant, the psychologist was prepared to testify that
the defendant did not beat· the characteristics of a child molester. The Supreme Court held
that the psychologist's expert opinion wa

Several years later, the Supreme Cowt reached the same result with respect to lay
opinions. In McAlpin, supra, 53 Cal.3d 1289, the defense sought to call the defendant's
friends who were prepared to testify that he was not someone who would molest children.
The Supreme Court held that such testimony is admissible so long as it is based on the
witness' "personal observation of defendant's 'conduct with children'; .... " (Jd. , at pp.
13 

A second aspect of McAlpin is of great help to the defense. In excluding the
testimony of the defense witnesses, the trial court relied on Evidence Code section 352. The
Supreme Court found that this ruling constituted an abuse of discretion since: (1) the
evidence could have been quickly presented; and (2) it went to the central issue in the case.
(McAlpin, supra, 53 Cal. 3d at p. 1310, fn 15.) Thus, McAlpin is powe1ful authority for the
proposition that the trial court may not arbitrarily exclude proffered defense evidence. 

In this regard, it must be emphasized that section 352 allows for the exclusion of
evidence only when "its probative value is substantially outweighed" by its prejudicial effect.
Thus, in a sex case where the defense is trying to prove a negative (i.e. the defendant did not
commit the act), the trial court should not use section 352 to exclude defense evidence.
(Kessler v. Gray (1978) 77 Cal.App.3d 284, 292 ["[w]here the evidence relates to a critical
issue, directly suppmts an inference relevant to that issue, and other evidence does not as
directly support the same inference, the testimony must be received over a section 352
objection absent highly unusual circumstances."].) 

























































































